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1. Text of Proposed Rule Change 

(a) Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act 

of 1934 (“Act”),1 and Rule 19b-4 thereunder,2 NASDAQ OMX PHLX LLC (“Phlx” or 

“Exchange”) is filing with the Securities and Exchange Commission (“Commission”) a 

proposal to offer members and member organizations the ability to pay a regulatory fine 

pursuant to an installment plan, under certain conditions.   

The text of the proposed rule change is below.  Proposed new language is 

underlined. 

52.  Fees, Dues and Other Charges 
 
(a) – (d) No change.  

(e) Subject to the following conditions and procedures, a member or a member 
organization may pay a regulatory fine via an installment plan: 

(1)  The member or member organization must check the installment plan option on the 
election of payment form included with the offer of settlement. 

(2)  The fine under the offer of settlement must be fifty thousand dollars ($50,000) or 
more. A fine of less than fifty thousand dollars ($50,000) is not eligible for the 
installment plan. 

(3)  A down payment of twenty-five percent (25%) or more of the total fine must be 
submitted with the signed offer of settlement.   

(4)  An installment package, including a promissory note and payment schedule, will be 
mailed to the member or member organization upon receipt of the down payment, as 
required in paragraph (3) above. 

(5)  An executed (signed and notarized) promissory note for the unpaid balance of the 
fine must be returned with the first installment payment. 

                                                 
1  15 U.S.C. 78s(b)(1). 

2  17 CFR 240.19b-4. 
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(6)  The term of the installment plan shall not exceed four (4) years after the execution of 
the offer of settlement. The member or member organization may elect monthly or 
quarterly payments. 

*  *  *  *  * 

(b)  Not applicable. 

(c)  Not applicable. 

2. Procedures of the Self-Regulatory Organization 

The proposed rule change was approved by senior management of Phlx pursuant 

to authority delegated by the Board of Directors of Phlx on July 10, 2012.  Phlx staff will 

advise the Board of Directors of Phlx of any action taken pursuant to delegated authority.  

No other action by Phlx is necessary for the filing of the rule change.  Phlx has requested 

that the Commission waive the operative delay provided for in Rule 19b-4(f)(6)(iii).3  If 

such waiver is granted, Phlx proposes to implement the proposed rule change 

immediately.  

Questions regarding this rule filing may be directed to John Yetter, Vice President 

and Deputy General Counsel, The NASDAQ OMX Group, at (301) 978-8497 (telephone) 

or (301) 978-8472 (fax). 

3. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis 
for, the Proposed Rule Change 

a. Purpose 

Phlx is proposing to amend Rule 52 governing “Fees, Dues and Other Charges” to 

offer members and member organizations the ability to pay a regulatory fine pursuant to 

an installment plan, under certain conditions.  In order for a member or member 

organization to be eligible to pay a regulatory fine via an installment plan, the fine under 

                                                 
3  17 CFR 240.19b-4(f)(6)(iii).  
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the applicable offer of settlement4 must be $50,000 or more.  A fine of less than $50,000 

is not eligible for the installment plan.  When submitting its offer of settlement, the 

member or member organization must check the installment plan option on the election 

of payment form included with the offer of settlement.  A sample election of payment 

form and offer of settlement are included in Exhibit 3 to this proposed rule change.  A 

down payment of twenty-five percent (25%) or more of the total fine must be submitted 

with the signed offer of settlement.   

After receipt of the offer of settlement and down payment, an installment 

package, including a promissory note and payment schedule, will be mailed to the 

member or member organization.  A sample promissory note and payment schedule are 

included in Exhibit 3 to this proposed rule change.  The member or member organization 

must then submit an executed (signed and notarized) promissory note for the unpaid 

balance of the fine, along with its first installment payment.  The term of the installment 

plan may not exceed four years after the execution of the offer of settlement.  The 

member or member organization may elect monthly or quarterly payments. 

b. Statutory Basis 

Phlx believes that the proposed rule change is consistent with the provisions of 

Section 6 of the Act,5 in general, and with Section 6(b)(5) of the Act,6 in particular, in 

that the proposal is designed to prevent fraudulent and manipulative acts and practices, to 

promote just and equitable principles of trade, to foster cooperation and coordination with 

                                                 
4  See Phlx Rule 960.7.  

5  15 U.S.C. 78f. 

6  15 U.S.C. 78f(b)(5). 
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persons engaged in regulating, clearing, settling, processing information with respect to, 

and facilitating transactions in securities, to remove impediments to and perfect the 

mechanism of a free and open market and a national market system, and, in general, to 

protect investors and the public interest.  In addition, Phlx believes that the proposed rule 

change is consistent with the provisions of Section 6(b)(6) and 6(b)(7) of the Act,7
 

which 

require an exchange to provide fair procedures for the disciplining of members and persons 

associated with members.  Specifically, Phlx believes that the proposal will promote the 

settlement of disciplinary cases by allowing members and member organizations to make 

installment payments.  Phlx believes that settlement is a beneficial method of disciplining 

members and member organizations because it imposes meaningful sanctions on the 

member while avoiding the cost and uncertainty of a protracted disciplinary proceeding.  

Phlx further believes that affording members and member organizations with the 

opportunity to pay a regulatory fine over a period of time may allow Phlx to impose 

higher fines in appropriate circumstances and diminish the risk that sanctioned members 

or member organizations will fail to pay.   

4. Self-Regulatory Organization’s Statement on Burden on Competition 

The Exchange does not believe that the proposed rule change will result in any 

burden on competition that is not necessary or appropriate in furtherance of the purposes 

of the Act, as amended.  

5. Self-Regulatory Organization’s Statement on Comments on the Proposed Rule 
Change Received from Members, Participants, or Others 

Written comments were neither solicited nor received.  

                                                 
7  15 U.S.C. 78f(b)(6) and (b)(7). 
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6. Extension of Time Period for Commission Action 

Not applicable. 

7. Date of Effectiveness of the Proposed Rule Change and Timing for Commission 
Action 

The proposed rule change is effective upon filing pursuant to Section 19(b)(3)(A) 

of the Act8 and paragraph (f)(6) of Rule 19b-4 thereunder,9 in that the proposed rule 

change:  (i) does not significantly affect the protection of investors or the public interest; 

(ii) does not impose any significant burden on competition; and (iii) does not become 

operative for 30 days after the date of the filing, or such shorter time as the Commission 

may designate if consistent with the protection of investors and the public interest; 

provided, the self-regulatory organization has given the Commission written notice of its 

intent to file the proposed rule change, along with a brief description and text of the 

proposed rule change, at least five business days prior to the date of filing of the proposed 

rule change, or such shorter time as designated by the Commission.  Phlx provided the 

Commission with such written notice on August 15, 2012.10   

Phlx requests that the Commission waive the 30-day operative delay provided for 

in Rule 19b-4(f)(6)(iii).11  Phlx would like to be able to offer members and member 

organizations that are contemplating the execution of an offer of settlement the option of 

                                                 
8  15 U.S.C. 78s(b)(3)(A). 

9  17 CFR 240.19b-4(f)(6). 

10  The notice was provided in the form of SR-Phlx-2012-109 (August 15, 2012), 
which Commission staff determined did not comply with the rules of the 
Commission relating to the required form of a proposed rule change, but which 
Commission staff agreed to accept as the written notice required by Rule 19b-
4(f)(6)(iii), 17 CFR 240.19b-4(f)(6)(iii). 

11  17 CFR 240.19b-4(f)(6)(iii).  
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entering into an installment arrangement as soon as possible, and believes that doing so 

will promote the investor protection goals of appropriately disciplining members and 

member organizations while avoiding the cost and uncertainty of protracted disciplinary 

proceedings and diminishing the risk that sanctioned members or member organizations 

will fail to pay.  Accordingly, Phlx believes that the waiver of an operative delay is 

consistent with the protection of investors and the public interest.  

8. Proposed Rule Change Based on Rules of Another Self-Regulatory Organization 
or of the Commission 

The proposed rule change is based on modifications to NASDAQ Rule 8320 

adopted by SR-NASDAQ-2012-106 (September 14, 2012).  

9.   Exhibits 

1.  Notice of the proposed rule for publication in the Federal Register. 

3.  Form, Report, or Questionnaire. 



SR-Phlx-2012-117  Page 9 of 21 

EXHIBIT 1 
 
SECURITIES AND EXCHANGE COMMISSION 
(Release No. 34-               ; File No. SR-Phlx-2012-117) 
 
Self-Regulatory Organizations; NASDAQ OMX PHLX LLC; Notice of Filing and 
Immediate Effectiveness of Proposed Rule Change to Offer Members and Member 
Organizations the Ability to Pay a Regulatory Fine Pursuant to an Installment Plan 
 
September __, 2012 
 

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”),1 and 

Rule 19b-4 thereunder,2 notice is hereby given that on September 26, 2012, NASDAQ 

OMX PHLX LLC (“Phlx” or “Exchange”) filed with the Securities and Exchange 

Commission (“Commission”) the proposed rule change as described in Items I, II, and III 

below, which Items have been prepared by the Exchange. The Commission is publishing 

this notice to solicit comments on the proposed rule change from interested persons. 

I.   Self-Regulatory Organization’s Statement of the Terms of the Substance of the 
Proposed Rule Change 

The Exchange proposes a rule change to offer members and member 

organizations the ability to pay a regulatory fine pursuant to an installment plan, under 

certain conditions. The text of the proposed rule change is available at 

http://nasdaqomxphlx.cchwallstreet.com/ nasdaqomxphlx/phlx, at the Exchange’s 

principal office, and at the Commission’s Public Reference Room.   

II.   Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis 
for, the Proposed Rule Change 

In its filing with the Commission, the Exchange included statements concerning 

the purpose of and basis for the proposed rule change and discussed any comments it 

                                                 
1  15 U.S.C. 78s(b)(1). 

2  17 CFR 240.19b-4. 
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received on the proposed rule change.  The text of these statements may be examined at 

the places specified in Item IV below.  The Exchange has prepared summaries, set forth 

in Sections A, B, and C below, of the most significant aspects of such statements. 

A. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory 
Basis for, the Proposed Rule Change 

1. Purpose 

Phlx is proposing to amend Rule 52 governing “Fees, Dues and Other Charges” to 

offer members and member organizations the ability to pay a regulatory fine pursuant to 

an installment plan, under certain conditions.  In order for a member or member 

organization to be eligible to pay a regulatory fine via an installment plan, the fine under 

the applicable offer of settlement3 must be $50,000 or more.  A fine of less than $50,000 

is not eligible for the installment plan.  When submitting its offer of settlement, the 

member or member organization must check the installment plan option on the election 

of payment form included with the offer of settlement.  A sample election of payment 

form and offer of settlement are included in Exhibit 3 to this proposed rule change.  A 

down payment of twenty-five percent (25%) or more of the total fine must be submitted 

with the signed offer of settlement.   

After receipt of the offer of settlement and down payment, an installment 

package, including a promissory note and payment schedule, will be mailed to the 

member or member organization.  A sample promissory note and payment schedule are 

included in Exhibit 3 to this proposed rule change.  The member or member organization 

must then submit an executed (signed and notarized) promissory note for the unpaid 

balance of the fine, along with its first installment payment.  The term of the installment 

                                                 
3  See Phlx Rule 960.7.  
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plan may not exceed four years after the execution of the offer of settlement.  The 

member or member organization may elect monthly or quarterly payments. 

2. Statutory Basis 

Phlx believes that the proposed rule change is consistent with the provisions of 

Section 6 of the Act,4 in general, and with Section 6(b)(5) of the Act,5 in particular, in 

that the proposal is designed to prevent fraudulent and manipulative acts and practices, to 

promote just and equitable principles of trade, to foster cooperation and coordination with 

persons engaged in regulating, clearing, settling, processing information with respect to, 

and facilitating transactions in securities, to remove impediments to and perfect the 

mechanism of a free and open market and a national market system, and, in general, to 

protect investors and the public interest.  In addition, Phlx believes that the proposed rule 

change is consistent with the provisions of Section 6(b)(6) and 6(b)(7) of the Act,6
 

which 

require an exchange to provide fair procedures for the disciplining of members and persons 

associated with members.  Specifically, Phlx believes that the proposal will promote the 

settlement of disciplinary cases by allowing members and member organizations to make 

installment payments.  Phlx believes that settlement is a beneficial method of disciplining 

members and member organizations because it imposes meaningful sanctions on the 

member while avoiding the cost and uncertainty of a protracted disciplinary proceeding.  

Phlx further believes that affording members and member organizations with the 

opportunity to pay a regulatory fine over a period of time may allow Phlx to impose 

                                                 
4  15 U.S.C. 78f. 

5  15 U.S.C. 78f(b)(5). 

6  15 U.S.C. 78f(b)(6) and (b)(7). 
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higher fines in appropriate circumstances and diminish the risk that sanctioned members 

or member organizations will fail to pay.   

 B. Self-Regulatory Organization’s Statement on Burden on Competition 

The Exchange does not believe that the proposed rule change will result in any 

burden on competition that is not necessary or appropriate in furtherance of the purposes 

of the Act, as amended.  

C. Self-Regulatory Organization’s Statement on Comments on the Proposed 
Rule Change Received from Members, Participants, or Others 

Written comments were neither solicited nor received. 

III. Date of Effectiveness of the Proposed Rule Change and Timing for Commission 
Action 

Because the foregoing proposed rule change does not:  (i) significantly affect the 

protection of investors or the public interest; (ii) impose any significant burden on 

competition; and (iii) become operative for 30 days from the date on which it was filed, 

or such shorter time as the Commission may designate, it has become effective pursuant 

to Section 19(b)(3)(A) of the Act7 and subparagraph (f)(6) of Rule 19b–4 thereunder.8   

At any time within 60 days of the filing of the proposed rule change, the 

Commission summarily may temporarily suspend such rule change if it appears to the 

Commission that such action is necessary or appropriate in the public interest, for the 

protection of investors, or otherwise in furtherance of the purposes of the Act.  If the 

Commission takes such action, the Commission shall institute proceedings to determine 

whether the proposed rule change should be approved or disapproved.  

                                                 
7  15 U.S.C. 78s(b)(3)(A).  

8  17 CFR 240.19b-4(f)(6).  
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IV. Solicitation of Comments 

Interested persons are invited to submit written data, views, and arguments 

concerning the foregoing, including whether the proposed rule change is consistent with 

the Act.  Comments may be submitted by any of the following methods:   

Electronic comments: 

 Use the Commission's Internet comment form 

(http://www.sec.gov/rules/sro.shtml); or  

 Send an e-mail to rule-comments@sec.gov.  Please include File Number           

SR-Phlx-2012-117 on the subject line.  

Paper comments: 

 Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities 

and Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090. 

All submissions should refer to File Number SR-Phlx-2012-117.  This file number should 

be included on the subject line if e-mail is used.   

To help the Commission process and review your comments more efficiently, 

please use only one method.  The Commission will post all comments on the 

Commission’s Internet Web site (http://www.sec.gov/rules/sro.shtml).  Copies of the 

submission, all subsequent amendments, all written statements with respect to the 

proposed rule change that are filed with the Commission, and all written communications 

relating to the proposed rule change between the Commission and any person, other than 

those that may be withheld from the public in accordance with the provisions of 5 U.S.C. 

552, will be available for website viewing and printing in the Commission’s Public 

Reference Room on official business days between the hours of 10:00 a.m. and 3:00 p.m.  
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Copies of such filing also will be available for inspection and copying at the principal 

offices of the Exchange.  All comments received will be posted without change; the 

Commission does not edit personal identifying information from submissions.  You 

should submit only information that you wish to make available publicly. 

All submissions should refer to File Number SR-Phlx-2012-117 and should be 

submitted on or before [insert date 21 days from publication in the Federal Register]. 

For the Commission, by the Division of Trading and Markets, pursuant to 

delegated authority.9 

      Kevin M. O’Neill 
Deputy Secretary 

                                                 
9  17 CFR 200.30-3(a)(12). 
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 EXHIBIT 3 
 

ELECTION OF PAYMENT FORM 
 
 
 The firm intends to pay the fine proposed in the attached Offer of Settlement by the 
following method (check one): 
 
 
 A firm check or bank check for the full amount; 

 
 Wire transfer; 

 
 The installment payment plan.1 

o Monthly   
o Quarterly 

 

Respectfully submitted, 
 
 
Respondent 
 

________________________ 
Date      
 
 
     By: _______________________________  
 
     Name:  ____________________________ 
 
     Title:  _____________________________ 
 

 
 
 
 
 
 
 
 

                                                 
1  The installment payment plan is only available for a fine of $50,000 or more.  Certain 
requirements apply.   
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BEFORE THE BUSINESS CONDUCT COMMITTEE 
OF 

NASDAQ OMX PHLX LLC 
 

       
       
  Enforcement No. 2012-____  
  FINRA No. ______________  
   
  
 

 
 

OFFER OF SETTLEMENT, STIPULATION 
OF FACTS AND CONSENT TO SANCTIONS 

BY RESPONDENT ____________________ 
 

_______________ (“Respondent” or the “Firm”) makes this Offer of Settlement, Stipulation of 
Facts and Consent to Sanctions (“Offer”) to the Business Conduct Committee (“Committee”) of 
NASDAQ OMX PHLX LLC (“Exchange”) in the above matter. 
 

1. The Exchange, through the Committee and pursuant to the By-Laws of the Exchange 
(“By-Laws”) and the Rules of the Board of Directors of the Exchange (“Exchange Rules”), 
instituted enforcement proceedings in this matter by means of a Statement of Charges against 
Respondent. 

 
2. Respondent makes and enters into this Offer pursuant to Exchange Rule 960.7, without 

admitting or denying any allegations or violations, solely for the purposes of this proceeding and 
to settle and conclude all disciplinary action by the Exchange based on or arising out of the facts 
set forth in the stipulation below. 

 
3. Respondent agrees that this Offer shall be subject to approval by the Committee and that 

the determination of the Committee whether to accept or reject such Offer shall be final and that 
Respondent may not seek review thereof. 

 
4. Respondent agrees that once this Offer has been received by the Exchange for submission 

to the Committee, it shall not be withdrawn without the express consent of the Committee. 
 

5. Unless the Offer is accepted by the Committee, the Offer shall not be used in this or any 
other proceeding, nor shall it be given any consideration in the determination of issues involved 
in this or any other proceeding. 

 
6. Respondent states that no promise of any kind or nature was made to induce this Offer 

and that Respondent voluntarily enters into the Offer with full knowledge of its consequences. 
 

 
IN THE MATTER OF 
_____________________ 
                               Respondent 
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7. If the Committee shall accept this Offer, Respondent, without admitting or denying any 
allegations or violations, agrees to settle this matter on the following terms: 

 
a. Respondent stipulates to the entry of facts, consents to the conclusion of 

violations of certain Exchange Rules, and consents to the imposition of sanctions specifically 
including, but not limited to, consenting to pay the fine, if any, imposed by the Committee 
consistent with this Offer, and to comply with all other sanctions, all as hereinafter set forth, 
without admitting or denying the allegations or conclusions in the Statement of Charges. 

 
b. The Exchange shall not institute or entertain at any time any further proceeding 

against Respondent based on or arising out of, in whole or in part, the facts hereinafter 
stipulated. 

 
c. Respondent shall not institute or entertain at any time any further proceeding 

against the Exchange or any of its board members, officers, committee members, employees, 
or agents, based on or arising out of, in whole or in part, the facts hereinafter stipulated, or 
the investigation, prosecution and disposition of this matter. 

 
d. Nothing in paragraph 7b above shall be construed to prevent the Exchange from 

instituting separate proceedings against Respondent arising from failure to pay fees, fines or 
other monies owed to the Exchange by Respondent, irrespective of whether the fees, fines or 
other monies owed are based on or arise from, in whole or in part, the facts hereinafter 
stipulated. 

 
e. The Exchange shall not be precluded from instituting a separate proceeding 

against Respondent based on or arising from facts other than those hereinafter stipulated. 
 
f. The Committee, in any other Exchange proceeding against Respondent, may take 

notice of the Decision to be issued herein in determining the appropriate sanctions, if any, to 
be imposed in such other proceeding. 

 
g. Respondent consents to the entry of the Committee of a Decision pursuant to 

Exchange Rules 960.7 and 960.8 containing the stipulation of facts in Paragraph 8 below, the 
conclusion of violations of Exchange Rules _________ as agreed to in Paragraph 9 below, 
and to the imposition of sanctions not to exceed those agreed to in Paragraph 10 below. 

 
h. Respondent agrees that the Decision to be issued herein shall be final, and waives 

any right to a review of the Decision or any other phase or aspect of this proceeding: 
 

1) by the Board of Directors of the Exchange; 
2) by the Securities and Exchange Commission (“Commission”); 
3) by any federal or state court; or 
4) in any other forum or by any other means. 
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8. Pursuant to Paragraph 7 above, Respondent consents to the entry of the following 
stipulation of facts as the basis for resolving the matter: 

 
a. The Committee has jurisdiction over this matter pursuant to Exchange Rule 960.1. 

 
b. During the period between ______ and ________ (the Relevant Period”), 

Respondent was a member organization of the Exchange. 
 
[Description of facts and violative conduct.] 
 

9. Pursuant to Paragraph 7 above, Respondent agrees, without admitting or denying any 
allegations or violations, that on the basis of the foregoing stipulated facts, the Committee may 
find that Respondent violated Exchange Rules _____________. 

 
10. Pursuant to Paragraph 7 above, Respondent agrees that on the basis of the foregoing 

conclusion of violations, the Committee may impose the following sanctions against 
Respondent:  (i) a censure; and (ii) a fine in the amount of _________. 

 
11. On behalf of Respondent, the undersigned certifies to the Exchange that he is an officer 

of Respondent, duly elected or appointed to and currently holding the office set forth below and 
empowered and authorized on behalf of Respondent to make this Offer and enter into any 
agreement resulting therefrom. 

 

Dated: _________________, 2012  By: _____________________________________ 
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NEGOTIABLE PROMISSORY NOTE 
 
 

I, [Firm’s Name], hereby promise to pay to the order of NASDAQ OMX PHLX LLC (“Phlx”), a 
Delaware limited liability company, whose principal offices are located at One Liberty Plaza, New 
York, New York 10006, in lawful money of the United States of America, the principal sum of [Dollar 
Amount Written Out] Dollars ($xx,xxx.xx), in [#] [monthly][quarterly] payments (term).  The first 
payment will be due on [Date], and each payment thereafter must be received on or before the 
[day] of the [month][calendar quarter].   
 
This Note is not a consumer loan or an extension of consumer credit. It is payment of a monetary
sanction which I hereby acknowledge is due and payable, imposed in connection with the disposition
of disciplinary proceedings by Phlx (registered as a national securities exchange subject to regulation 
by the United States Securities and Exchange Commission and under Section 6 of the Securities
Exchange Act of 1934).  I may prepay this Note at any time in whole or in part from time to time.   
 
Any default in the payment of any part of the principal sum when due, will, at the sole option of the 
holder, mature the whole of this Note.  No acceptance by the holder of any late payment or other 
default will be deemed or construed as a waiver of any prior or subsequent default or any rights of the 
holder to mature this Note or take any other action upon said prior or subsequent default.  In the event 
of default, I will be responsible for any costs of collection, including reasonable attorney’s fees (of 
inside and outside counsel) and expenses, incurred by Phlx. 

[Firm’s Name] 
[street address] 
[city, state, zip] 

Sworn and subscribed before me  
 
This ____ day of ________________, ____ 
 
 
Notary Public: 
 
 
Commission Expires:         Signature: ______________________________________ 
 
Witnesses: _______________________________    Name:       ______________________________________ 
       Corporate Secretary 
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I, ________________________, am the Corporate Secretary of [Firm’s Name]. 

___________________________(above signatory on page 1) is the ______________________ (Title) of                    

[Firm’s Name], and is authorized by its By-Laws and/or Resolution of its Board of Directors to execute 

this Note on its behalf. 

 
 

  

Sworn and subscribed before me 
 
This ____ day of ________________, ____ 
 
 
Notary Public: 
 
 
Commission Expires:         Signature: ______________________________________ 
 
Witnesses: _______________________________    Name:       ______________________________________ 
       Corporate Secretary 
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PAYMENT SCHEDULE  
 
 

Amount                                                        Due Date 
 
 
 
 
 
 
 
 
 
 

 


