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Text of Proposed Rule Change
(a) Pursuant to the provisions of Section 19(b)(1) under the Securities Exchange

Act of 1934 (“Act”) 1 and Rule 19b-4 thereunder, 2 The NASDAQ Stock Market LLC
(“NASDAQ” or “Exchange”) is filing with the Securities and Exchange Commission
(“Commission”) a proposal to make minor modifications to pricing incentive programs
under NASDAQ’s schedule of fees and credits applicable to trading on the NASDAQ
Options Market (“NOM”). Specifically, NASDAQ is proposing to exclude from volumebased pricing calculations any trading day on which NOM is closed for trading due to
early closing or a market-wide trading halt. This exclusion exists today for the trading of
on NASDAQ’s equities trading facility. 3
A notice of the proposed rule change for publication in the Federal Register is
attached hereto as Exhibit 1 and the text of the proposed rule change is attached
as Exhibit 5.
(b) Not applicable.
(c) Not applicable.
2.

Procedures of the Self-Regulatory Organization
The proposed rule change was approved by senior management of NASDAQ

pursuant to authority delegated by the Board of Directors of NASDAQ on July 17, 2013.

1

15 U.S.C. 78s(b)(1).

2

17 CFR 240.19b-4.

3

NASDAQ is not proposing to exclude trading on the day of the Russell
Reconstitution from the calculation of volume-based pricing for the trading of
options. The Russell Reconstitution has little or no impact on options trading
because the options market does not operate a closing cross such as occurs on the
equities market. Thus, there is little or no impact on the volume of options trades.
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NASDAQ staff will advise the Board of Directors of NASDAQ of any action taken
pursuant to delegated authority. No other action by NASDAQ is necessary for the filing
of the rule change. NASDAQ proposes to implement the proposed rule immediately.
Questions regarding this rule filing may be directed to Jeffrey S. Davis, Vice
President and Deputy General Counsel, NASDAQ OMX, (301) 978-8497.
3.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change
a.

Purpose

NASDAQ Options Rule Chapter XV, Section 2 contains a number of pricing
incentive programs that are designed to encourage member participation in NOM by
increasing rebates or reducing fees for firms that trade on NOM in increasingly higher
volumes.
NASDAQ has determined for purposes of calculating Monthly Volume Tiers
under Chapter XV, Section 2, any day that the market is not open for the entire trading
day should be excluded from such calculation. This formulation would exclude, for
example, days on which the market closes early for holiday observances. It would also
exclude days where NOM declares a trading halt in all securities or honors a market-wide
halt initiated by another market. This would apply to the market-wide trading halt of
approximately three hours on August 22, 2013, which NOM plans to exclude from
Monthly Volume Tiers for the month of August.
The proposed rule change will impacted billing rates for all eight Monthly
Volume Tiers by which NOM determines the rebate per share for firms that add
Customer and/or Professional liquidity based on increasing percentages of total industry
customer equity and ETF option average daily volume ("ADV") contracts per day in a
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month (Tiers 1 through 4). It would also apply to the calculation of Average Daily
Volume for a specific member (Tiers 5 through 8). The rebates range from $0.25 to
$0.48 per contract:
Tier Participant adds Customer and/or Professional liquidity of up to
0.20% of total industry customer equity and ETF option average
1
daily volume ("ADV") contracts per day in a month

$0.25

Tier Participant adds Customer and/or Professional liquidity of 0.21% to $0.40
2
0.30% of total industry customer equity and ETF option ADV
contracts per day in a month
Tier Participant adds Customer and/or Professional liquidity of 0.31% to $0.43
3
0.49% of total industry customer equity and ETF option ADV
contracts per day in a month
Tier Participant adds Customer and/or Professional liquidity of 0.5% or
4
more of total industry customer equity and ETF option ADV
contracts per day in a month

$0.45

Tier Participant adds (1) Customer and/or Professional liquidity of
25,000 or more contracts per day in a month, (2) the Participant
5
has certified for the Investor Support Program set forth in Rule
7014, and (3) the Participant executed at least one order on
NASDAQ's equity market

$0.42

Tier Participant has Total Volume of 115,000 or more contracts per day $0.45
6
in a month, of which 25,000 or more contracts per day in a month
must be Customer and/or Professional liquidity
Tier Participant has Total Volume of 150,000 or more contracts per day $0.47
7
in a month, of which 50,000 or more contracts per day in a month
must be Customer and/or Professional liquidity
Tier Participant (1) has Total Volume of 325,000 or more contracts per
8
day in a month, or (2) Participant has Total Volume of 200,000 or
more contracts per day in a month, of which 70,000 or more
contracts per day in a month must be Customer and/or Professional $0.48
liquidity or (3) adds Customer and/or Professional liquidity of
1.00% or more of national customer volume in multiply-listed
equity and ETF options classes in a month.

If the Exchange did not exclude aberrant low volume days when calculating ADV for the
month, as a result of the decreased trading volume, the numerator for the calculation
(e.g., trading volume) would be correspondingly lower, but the denominator for the
threshold calculations (e.g., the number of trading days) would not be decreased. This
would result in an effective cost increase.
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The proposed rule change would also apply to the monthly volume tiers NOM
uses to determine the Rebate to Add Liquidity:
Monthly Volume

Rebate
to Add
Liquidity

Tier 1

Participant adds NOM Market Maker liquidity in
Penny Pilot Options of up to 39,999 contracts per
day in a month

Tier 2

Participant adds NOM Market Maker liquidity in
$0.30
Penny Pilot Options of 40,000 to 69,999 contracts
per day in a month

Tier 3

Participant adds NOM Market Maker liquidity in
$0.32
Penny Pilot Options of 70,000 to 99,999 contracts
per day in a month

Tier 4

Participant adds NOM Market Maker liquidity in
Penny Pilot Options of 100,000 or more contracts
per day in a month

$0.25

$0.32 or
$0.38 in
the
following
symbols
BAC,
GLD,
IWM,
QQQ and
VXX or
$0.40 in
SPY

The proposal does not apply to other transaction fees or rebates in Section 2, or to other
fees on the pricing schedule outside of Section 2.
Absent the authority to exclude days that the market is not open for the entire
trading day, members will experience an effective increase in fees or decrease in rebates.
The artificially low volumes of trading on such days reduce the average daily activity of
NOM members both daily and monthly. Accordingly, excluding such days from the
monthly calculation will diminish the likelihood of an effective increase in the cost of
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trading on NOM, a result that is unintended and undesirable to NOM and to NOM
members.
b.

Statutory Basis

NASDAQ believes that the proposed rule change is consistent with the provisions
of Section 6 of the Act, 4 in general, and with Sections 6(b)(4) and 6(b)(5) of the Act, 5 in
particular, in that it provides for the equitable allocation of reasonable dues, fees and
other charges among members and issuers and other persons using any facility or system
which NASDAQ operates or controls, and is not designed to permit unfair discrimination
between customers, issuers, brokers, or dealers.
NASDAQ believes that the proposed change to eliminate from the calculation
days on which the market is not open the entire trading day is reasonable because it
preserves NASDAQ’s full intent behind adopting volume-based pricing. The proposed
change is equitable and non-discriminatory because it applies equally to all members and
to all volume tiers. In the event that NASDAQ identifies a disparate impact on one or
another volume tier in the future, NASDAQ may determine to modify that volume tier
via an additional proposed rule change.
4.

Self-Regulatory Organization’s Statement on Burden on Competition
NASDAQ does not believe that the proposed rule change will result in any burden

on competition that is not necessary or appropriate in furtherance of the purposes of the
Act, as amended. NASDAQ notes that it operates in a highly competitive market in
which market participants can readily favor competing venues if they deem fee levels at a

4

15 U.S.C. 78f.

5

15 U.S.C. 78f(b)(4) and (5).
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particular venue to be excessive, or rebate opportunities available at other venues to be
more favorable. In such an environment, NASDAQ must continually adjust its fees to
remain competitive with other exchanges and with alternative trading systems that have
been exempted from compliance with the statutory standards applicable to exchanges.
Because competitors are free to modify their own fees in response, and because market
participants may readily adjust their order routing practices, NASDAQ believes that the
degree to which fee changes in this market may impose any burden on competition is
extremely limited.
In this instance, the proposed rule change should not impact competition because
it merely preserves the intent of NASDAQ’s already-filed prices. Moreover, the
proposed rule change regarding days on which the market is not open the entire trading
day will result in an effective reduction of fees or increase in rebates such that the total
cost of trading on NOM should decline. This is evidence that a proposed rule change is
pro-competitive rather than anti-competitive.
5.

Self-Regulatory Organization’s Statement on Comments on the Proposed Rule
Change Received from Members, Participants, or Others
Written comments were neither solicited nor received.

6.

Extension of Time Period for Commission Action
Not applicable.

7.

Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accelerated
Effectiveness Pursuant to Section 19(b)(2)
The foregoing rule change has become effective pursuant to Section 19(b)(3)(A) 6

6

15 U.S.C. 78s(b)(3)(A).
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of the Act and Rule 19b-4(f)(6) thereunder 7 in that it effects a change that: (i) does not
significantly affect the protection of investors or the public interest; (ii) does not impose
any significant burden on competition; and (iii) by its terms, does not become operative
for 30 days after the date of the filing, or such shorter time as the Commission may
designate if consistent with the protection of investors and the public interest.
NASDAQ believes that the proposed rule change does not significantly affect the
protection of investors or the public interest because there are very few instances where
the rule will actually be invoked. Additionally, when the rule is invoked, the Exchange
believes it has little or no impact on trading decisions or execution quality. This belief is
based on the Exchange’s experience administering a similar rule with respect to the
trading of equities. Finally, the Exchange does not believe that the proposed rule change
will impose a significant burden on competition. To the contrary, as explained in Section
4 of this Form, NASDAQ believes that the proposed rule change is pro-competitive and
that it will result in lower total costs to end users, a positive outcome of competitive
markets.
Furthermore, Rule 19b-4(f)(6)(iii) requires a self-regulatory organization to give
the Commission written notice of its intent to file a proposed rule change under that
subsection at least five business days prior to the date of filing, or such shorter time as
designated by the Commission. The Exchange has provided such notice.
At any time within 60 days of the filing of the proposed rule change, the
Commission summarily may temporarily suspend such rule change if it appears to the
Commission that such action is: (i) necessary or appropriate in the public interest; (ii) for
7

17 CFR 240.19b-4(f)(6).
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the protection of investors; or (iii) otherwise in furtherance of the purposes of the Act. If
the Commission takes such action, the Commission shall institute proceedings to
determine whether the proposed rule should be approved or disapproved.
A proposed rule change filed under Rule 19b-4(f)(6) normally does not become
operative prior to 30 days after the date of filing. Rule 19b-4(f)(6)(iii), however, permits
the Commission to designate a shorter time if such action is consistent with the protection
of investors and the public interest. The Exchange requests that the Commission waive
the 30-day pre-operative waiting period contained in Rule 19b-4(f)(6)(iii) so that
NASDAQ can permit members and investors to benefit from the proposed rule change as
quickly as possible. Specifically, as stated earlier, NASDAQ plans to exclude August 22,
2013, from the calculation of volume-based pricing for August of 2013. The decision to
do so must be made quickly.
8.

Proposed Rule Change Based on Rules of Another Self-Regulatory Organization
or of the Commission
The proposed rule in totality is substantially similar to NASDAQ OMX BX Rule

7018(c) which applies to equities trading on NASDAQ OMX BX. 8
9.

Security-Based Swap Submissions Filed Pursuant to Section 3C of the Act
Not applicable.

10.

Advance Notices Filed Pursuant to Section 806(e) of the Payment, Clearing and
Settlement Supervision Act
Not applicable.

8

See also Securities Exchange Act Release No. 56068 (July 13, 2007), 72 F.R.
39866 (July 20, 2007) (SR-NASDAQ-2007-062, establishing Rule 7018(j), which
applies the same rule to NASDAQ’s equities trading facility).
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Exhibits
1.

Completed notice of proposed rule change for publication in the Federal

Register.
5.

Text of the proposed rule change.
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EXHIBIT 1

SECURITIES AND EXCHANGE COMMISSION
(Release No. 34; File No. SR-NASDAQ-2013-117
Self-Regulatory Organizations; The NASDAQ Stock Market LLC; Notice of Filing and
Immediate Effectiveness of Proposed Rule Change to Make Minor Modifications to
Pricing Incentive Programs under NASDAQ’s Schedule of Fees and Credits Applicable
to Trading on the NASDAQ Options Market
Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”), 1
and Rule 19b-4 thereunder, 2 notice is hereby given that on September 9, 2013, The
NASDAQ Stock Market LLC (“NASDAQ” or the “Exchange”) filed with the Securities
and Exchange Commission (“Commission”) a proposed rule change as described in Items
I, II and III below, which Items have been prepared by the Exchange. The Commission is
publishing this notice to solicit comments on the proposed rule change from interested
persons.
I.

Self-Regulatory Organization’s Statement of the Terms of Substance of the
Proposed Rule Change
NASDAQ is proposing to make minor modifications to pricing incentive

programs under NASDAQ’s schedule of fees and credits applicable to trading on the
NASDAQ Options Market (“NOM”). Specifically, NASDAQ is proposing to exclude
from volume-based pricing calculations any trading day on which NOM is closed for
trading due to early closing or a market-wide trading halt. This exclusion exists today for
the trading of on NASDAQ’s equities trading facility. 3

1

15 U.S.C. 78s(b)(1).

2

17 CFR 240.19b-4.

3

NASDAQ is not proposing to exclude trading on the day of the Russell
Reconstitution from the calculation of volume-based pricing for the trading of
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The text of the proposed rule change is available
at http://nasdaq.cchwallstreet.com, at NASDAQ’s principal office, and at the
Commission’s Public Reference Room.
II.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change
In its filing with the Commission, NASDAQ included statements concerning the

purpose of, and basis for, the proposed rule change and discussed any comments it
received on the proposed rule change. The text of those statements may be examined at
the places specified in Item IV below. The Exchange has prepared summaries, set forth
in sections A, B, and C below, of the most significant parts of such statements.
A.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change
1.

Purpose

NASDAQ Options Rule Chapter XV, Section 2 contains a number of pricing
incentive programs that are designed to encourage member participation in NOM by
increasing rebates or reducing fees for firms that trade on NOM in increasingly higher
volumes.
NASDAQ has determined for purposes of calculating Monthly Volume Tiers
under Chapter XV, Section 2, any day that the market is not open for the entire trading
day should be excluded from such calculation. This formulation would exclude, for
example, days on which the market closes early for holiday observances. It would also
exclude days where NOM declares a trading halt in all securities or honors a market-wide

options. The Russell Reconstitution has little or no impact on options trading
because the options market does not operate a closing cross such as occurs on the
equities market. Thus, there is little or no impact on the volume of options trades.
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halt initiated by another market. This would apply to the market-wide trading halt of
approximately three hours on August 22, 2013, which NOM plans to exclude from
Monthly Volume Tiers for the month of August.
The proposed rule change will impacted billing rates for all eight Monthly
Volume Tiers by which NOM determines the rebate per share for firms that add
Customer and/or Professional liquidity based on increasing percentages of total industry
customer equity and ETF option average daily volume ("ADV") contracts per day in a
month (Tiers 1 through 4). It would also apply to the calculation of Average Daily
Volume for a specific member (Tiers 5 through 8). The rebates range from $0.25 to
$0.48 per contract:
Tier Participant adds Customer and/or Professional liquidity of up to
0.20% of total industry customer equity and ETF option average
1
daily volume ("ADV") contracts per day in a month

$0.25

Tier Participant adds Customer and/or Professional liquidity of 0.21% to $0.40
2
0.30% of total industry customer equity and ETF option ADV
contracts per day in a month
Tier Participant adds Customer and/or Professional liquidity of 0.31% to $0.43
3
0.49% of total industry customer equity and ETF option ADV
contracts per day in a month
Tier Participant adds Customer and/or Professional liquidity of 0.5% or
4
more of total industry customer equity and ETF option ADV
contracts per day in a month

$0.45

Tier Participant adds (1) Customer and/or Professional liquidity of
25,000 or more contracts per day in a month, (2) the Participant
5
has certified for the Investor Support Program set forth in Rule
7014, and (3) the Participant executed at least one order on
NASDAQ's equity market

$0.42

Tier Participant has Total Volume of 115,000 or more contracts per day $0.45
in a month, of which 25,000 or more contracts per day in a month
6
must be Customer and/or Professional liquidity
Tier Participant has Total Volume of 150,000 or more contracts per day $0.47
7
in a month, of which 50,000 or more contracts per day in a month
must be Customer and/or Professional liquidity
Tier Participant (1) has Total Volume of 325,000 or more contracts per
8
day in a month, or (2) Participant has Total Volume of 200,000 or
$0.48
more contracts per day in a month, of which 70,000 or more
contracts per day in a month must be Customer and/or Professional
liquidity or (3) adds Customer and/or Professional liquidity of
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1.00% or more of national customer volume in multiply-listed
equity and ETF options classes in a month.

If the Exchange did not exclude aberrant low volume days when calculating ADV for the
month, as a result of the decreased trading volume, the numerator for the calculation
(e.g., trading volume) would be correspondingly lower, but the denominator for the
threshold calculations (e.g., the number of trading days) would not be decreased. This
would result in an effective cost increase.
The proposed rule change would also apply to the monthly volume tiers NOM
uses to determine the Rebate to Add Liquidity:
Monthly Volume

Rebate
to Add
Liquidity

Tier 1

Participant adds NOM Market Maker liquidity in
Penny Pilot Options of up to 39,999 contracts per
day in a month

Tier 2

Participant adds NOM Market Maker liquidity in
$0.30
Penny Pilot Options of 40,000 to 69,999 contracts
per day in a month

Tier 3

Participant adds NOM Market Maker liquidity in
$0.32
Penny Pilot Options of 70,000 to 99,999 contracts
per day in a month

Tier 4

Participant adds NOM Market Maker liquidity in
Penny Pilot Options of 100,000 or more contracts
per day in a month

$0.25

$0.32 or
$0.38 in
the
following
symbols
BAC,
GLD,
IWM,
QQQ and
VXX or
$0.40 in
SPY
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The proposal does not apply to other transaction fees or rebates in Section 2, or to other
fees on the pricing schedule outside of Section 2.
Absent the authority to exclude days that the market is not open for the entire
trading day, members will experience an effective increase in fees or decrease in rebates.
The artificially low volumes of trading on such days reduce the average daily activity of
NOM members both daily and monthly. Accordingly, excluding such days from the
monthly calculation will diminish the likelihood of an effective increase in the cost of
trading on NOM, a result that is unintended and undesirable to NOM and to NOM
members.
2.

Statutory Basis

NASDAQ believes that the proposed rule change is consistent with the provisions
of Section 6 of the Act, 4 in general, and with Sections 6(b)(4) and 6(b)(5) of the Act, 5 in
particular, in that it provides for the equitable allocation of reasonable dues, fees and
other charges among members and issuers and other persons using any facility or system
which NASDAQ operates or controls, and is not designed to permit unfair discrimination
between customers, issuers, brokers, or dealers.
NASDAQ believes that the proposed change to eliminate from the calculation
days on which the market is not open the entire trading day is reasonable because it
preserves NASDAQ’s full intent behind adopting volume-based pricing. The proposed
change is equitable and non-discriminatory because it applies equally to all members and
to all volume tiers. In the event that NASDAQ identifies a disparate impact on one or

4

15 U.S.C. 78f.

5

15 U.S.C. 78f(b)(4) and (5).
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another volume tier in the future, NASDAQ may determine to modify that volume tier
via an additional proposed rule change.
B.

Self-Regulatory Organization’s Statement on Burden on Competition

NASDAQ does not believe that the proposed rule change will result in any burden
on competition that is not necessary or appropriate in furtherance of the purposes of the
Act, as amended. NASDAQ notes that it operates in a highly competitive market in
which market participants can readily favor competing venues if they deem fee levels at a
particular venue to be excessive, or rebate opportunities available at other venues to be
more favorable. In such an environment, NASDAQ must continually adjust its fees to
remain competitive with other exchanges and with alternative trading systems that have
been exempted from compliance with the statutory standards applicable to exchanges.
Because competitors are free to modify their own fees in response, and because market
participants may readily adjust their order routing practices, NASDAQ believes that the
degree to which fee changes in this market may impose any burden on competition is
extremely limited.
In this instance, the proposed rule change should not impact competition because
it merely preserves the full intent of NASDAQ’s already-filed prices. Moreover, the
proposed rule change regarding days on which the market is not open the entire trading
day will result in an effective reduction of fees or increase in rebates such that the total
cost of trading on NOM should decline. This is evidence that a proposed rule change is
pro-competitive rather than anti-competitive.
C.

Self-Regulatory Organization’s Statement on Comments on the Proposed
Rule Change Received From Members, Participants or Others

Written comments were neither solicited nor received.
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Date of Effectiveness of the Proposed Rule Change and Timing for Commission
Action
Because the foregoing proposed rule change does not: (i) significantly affect the

protection of investors or the public interest; (ii) impose any significant burden on
competition; and (iii) become operative for 30 days from the date on which it was filed,
or such shorter time as the Commission may designate, it has become effective pursuant
to Section 19(b)(3)(A)(ii) of the Act 6 and subparagraph (f)(6) of Rule 19b-4 thereunder. 7
At any time within 60 days of the filing of the proposed rule change, the
Commission summarily may temporarily suspend such rule change if it appears to the
Commission that such action is: (i) necessary or appropriate in the public interest; (ii) for
the protection of investors; or (iii) otherwise in furtherance of the purposes of the Act. If
the Commission takes such action, the Commission shall institute proceedings to
determine whether the proposed rule should be approved or disapproved.
IV.

Solicitation of Comments
Interested persons are invited to submit written data, views, and arguments

concerning the foregoing, including whether the proposed rule change is consistent with
the Act. Comments may be submitted by any of the following methods:
Electronic comments:
•

Use the Commission’s Internet comment form
(http://www.sec.gov/rules/sro.shtml); or

6

15 U.S.C. 78s(b)(3)(a)(ii).

7

17 CFR 240.19b-4(f)(6). In addition, Rule 19b-4(f)(6) requires a self-regulatory
organization to give the Commission written notice of its intent to file the
proposed rule change at least five business days prior to the date of filing of the
proposed rule change, or such shorter time as designated by the Commission. The
Exchange has satisfied this requirement.
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Send an e-mail to rule-comments@sec.gov. Please include File Number SRNASDAQ-2013-117 on the subject line.
Paper comments:

•

Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities
and Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.

All submissions should refer to File Number SR-NASDAQ-2013-117. This file number
should be included on the subject line if e-mail is used.
To help the Commission process and review your comments more efficiently,
please use only one method. The Commission will post all comments on the
Commission’s Internet Web site (http://www.sec.gov/rules/sro.shtml). Copies of the
submission, all subsequent amendments, all written statements with respect to the
proposed rule change that are filed with the Commission, and all written communications
relating to the proposed rule change between the Commission and any person, other than
those that may be withheld from the public in accordance with the provisions of 5 U.S.C.
552, will be available for website viewing and printing in the Commission’s Public
Reference Room on official business days between the hours of 10:00 a.m. and 3:00 p.m.
Copies of such filing also will be available for inspection and copying at the principal
offices of the Exchange. All comments received will be posted without change; the
Commission does not edit personal identifying information from submissions. You
should submit only information that you wish to make available publicly.
All submissions should refer to File Number SR-NASDAQ-2013-117, and should
be submitted on or before [insert date 21 days from publication in the Federal Register].
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For the Commission, by the Division of Trading and Markets, pursuant to
delegated authority. 8
Kevin M. O’Neill
Deputy Secretary

8

17 CFR 200.30-3(a)(12).
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EXHIBIT 5

New text is underlined.
Chapter XV Options Pricing

*****
Sec. 2 NASDAQ Options Market—Fees and Rebates
The following charges shall apply to the use of the order execution and routing services of the
NASDAQ Options Market for all securities.
(1) –(4) No Change.
(5) For purposes of determining Monthly Volume Tiers under this rule, any day that the market is not open for the
entire trading day will be excluded from such calculation.

*****

